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Ethical Advocacy in Mediation
The McCammon Group

I. Introduction

II. Ethical Context: Why Choose Mediation?

¢ Rule 1.2 — Scope of Representation:
» Comment:
= [1]...alawyer shall advise the client about
the advantages, disadvantages and availability
of dispute resolution processes . . .

» Definition of Mediation
Mediation is a voluntary, consensual process that
uses a neutral third party to facilitate the
negotiation of disputes. The goal is to reach a
binding settlement agreement.

» Stages of Mediation
e Getting to the Table
o Pre-Mediation Activities
e The Mediation
o Follow-Up

» Benefits of Mediation

o Control by Parties
Opportunity for Better Results
Effective
Saves Time and Costs
Private/Confidential
Allows for Creative Solutions
Preserves or Improves Relationships
Decreases Stress and Disruptions
Improves Compliance



IT1. Ethical Principles
A. Collaborating with your Client

¢ Rule 1.4 — Communication:
» Comment:

» [5] The client should have sufficient
information to participate intelligently in
decisions concerning the objectives of the
representation and the means by which they
are to be pursued, to the extent the client is
willing and able to do so.

¢ Rule 1.2 — Scope of Representation:
» Comment:
= [1] In that context, a lawyer shall advise the
client about the advantages, disadvantages,
and availability of dispute resolution
processes that might be appropriate in
pursuing these objectives.

¢ Rule 1.4 — Communication:
» Comment:
= [1] This continuing duty to keep the client

informed includes a duty to advise the client
about the availability of dispute resolution
processes that might be more appropriate to
the client’s goals than the initial process
chosen.

s Attorney-Client Conference: Deciding to Mediate
» Listen to your client.
» Make sure you understand your client’s interests.
» Explain the process options available.
» Allow the client to choose the process.



* Rule 2.1 — Advisor: ... Inrendering advice, a
lawyer may refer not only to law but to other
considerations such as moral, economic, social and
political factors, that may be relevant to the client’s
situation.
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Attorney-Client Conference: Preparing to Mediate

>

>
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Be realistic: this is an exercise in risk assessment,
not persuasion. Educate your client.

Make sure that the client understands that the
attorney’s role is as counselor and negotiator;
this is different from the courtroom role.

Make sure the person at the table is the person
with authority to settle (and, if this 1s impossible
— e.g., where the state 1s involved — ensure that
the limitations on authority are clearly discussed
during a pre-mediation conference).

Evaluate your client’s ability to participate in the
various stages of the mediation.

Bring your client to mediation with a reasonable
expectation of a range for settlement.

Don’t set a bottom line — be prepared for things
to change as information is shared.

Don’t set an arbitrary limit on the number of
hours you will devote to mediation; flexibility is
important.

. Collaborating with the Other Side

Rule 1.3 — Diligence:

>

Comment:

= [1]...alawyer is not bound to press for every
advantage that might be realized for a client . . .

= [2] Additionally, lawyers have long
recognized that a more collaborative,
problem-solving approach is often preferable
to an adversarial strategy in pursuing the
clients’ needs and interests . . . Consequently,
diligence includes not only an adversarial
strategy but also the rigorous pursuit of the



clients’ interest in reaching a solution that
satisfies the interests of all parties.

¢ Attorney Presentations at Mediation

C.
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Don’t refuse to make an opening statement
because the other side “has heard it all before”
or out of fear of antagonizing the other side.
Know your audience: it’s the other side, not the
mediator.

Have the client participate if it would enhance
the presentation.

Consider the client’s need to vent.

“Nice guys” do well in mediation: courtesy,
respect, and listening effectively are valuable
tools for good results. Make sure your client is
prepared for this.

Educate, don’t obfuscate.

Don’t participate in the mediation out of a bad
faith desire to get cheap discovery instead of a
good faith desire to settle the case.

Encourage your client to be prepared to admit
errors, and to apologize for actions that caused
difficulties; a sincere apology can have a huge
impact.

Listen respectfully, attentively, and without
interruption when the other side speaks. Allow
yourself and your client to be educated. Be
open.

Negotiation as a Required Skill

*¢ Rule 1.1 — Competence:

>

Comment:

= [2 a] Another important skill 1s negotiating
and, in particular, choosing and carrying out
the appropriate negotiating strategy. Often it
1s possible to negotiate a solution which
meets some of the needs and interests of all
the parties to a transaction or dispute i.e., a
problem-solving strategy.



¢ Negotiating Effectively in Mediation:

>

>

>

Realize that most often the process is based on
incremental adjustments: it’s about bargaining.
Demonstrate a willingness to examine the
weaknesses in your client’s case.

Don’t belabor legal arguments when other issues
and interests, which could be used to benefit
your client, are being ignored.

Adopt creative problem-solving strategies in
order to find out the other side’s interests and to
look for areas of possible overlap: the best way
to get what you want is to give the other side
what he or she wants at minimal cost.
Understand that often the person who makes the
first meaningful move frames the discussion: if
this is done right, it works to your advantage; if
not, you can give away the ranch or torpedo the
negotiation.

Don’t assume you know what your client really
wants; ask and keep the client engaged.

Don’t take control of the negotiation to the point
that the client isn’t fully involved in the ultimate
decision about settlement options.

Don’t encourage your client to “just say no.”
Remember whose case it 1s: get out of the way
when appropriate.

Close the deal; get it in writing.

IV. Evaluative Techniques

A. Ethical Limits on Role of Neutral

¢ Rule 2.10 — Third Party Neutral:

>

Comment:

[3] A lawyer serving as a third party neutral shall
not offer any of the parties legal advice, which is
a function of the lawyer who is representing a
client. A third party neutral may, however, offer
neutral evaluations, if requested by the parties.

» UPL Study Defines Legal Advice to Include:
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» Predictions of the Specific Outcome of a Legal
Dispute

» Directing, Urging, or Counseling a Party to
Take a Specific Course of Action

Rule 2.11 — Mediator: (c) A lawyer-mediator may
offer legal information if all parties are present or
separately to the parties if they consent. (d) A
lawyer mediator may offer evaluation of, for
example strengths and weaknesses of positions,
assess the value and cost of alternatives to
settlement or assess the barriers to settlement
(collectively referred to as evaluation) only if such
evaluation is incidental to the facilitative role and
does not interfere with the lawyer-mediator’s
impartiality or the self-determination of the parties.

» UPL Study Defines Legal Information to
Include:

» Providing legal resource and procedural
information to disputants.

» Making statements declarative of the law.

= Asking reality-testing questions that raise legal
issues.

» Informing the disputing parties about the
mediator’s experiences with a particular court or
type of case.

Evaluative Techniques

» The parties, with advice of counsel, are the best
determiners of their own fate.

» Sometimes evaluative input is needed.

» Evaluation should be provided only when
requested.

» Recognize that the mediator may not think that

use of evaluative input is appropriate at that

time, or at all.

Be sure that the mediator is competent to

provide evaluative input.

» Provide sufficient information for the
evaluation.

» Be mindful of the ethical and practical
limitations imposed on the mediator.

A\



» Evaluative input can be provided privately in
caucus or jointly.

» Expect a qualified evaluation; this is an art, not
a science.

» Recognize that evaluative input does not
necessarily determine what the decision should
be regarding settlement; ultimately, it’s a
judgment to be made by the client.

» Self determination of the parties is fundamental.

10



THE BASICS OF MEDIATION

MEDIATION DEFINED

Mediation is a voluntary, consensual process that uses a trained, neutral third party to facilitate the
negotiation of disputes. The goal is to reach a binding settlement agreement. Typically, attorneys for
the disputing parties are integrally involved throughout the process, but this is not a requirement.

CASES AMENABLE TO MEDIATION

“Generally...almost any civil dispute is amenable to mediation.”
Vitginia Supreme Court Chief Justice Carrico, 3/27/95

THE BENEFITS OF MEDIATION

The use of mediation is increasing dramatically across the nation. Generally, the advantages of
mediation are recognized to be numerous and substantial.

¢ Control by parties - The parties remain in charge of the outcome.

¢ Opportunity for better results - The parties undetrstand their dispute better
than any court or jury could.

¢ Effective - In excess of 85% of cases handled by The McCammon Group
reach settlement.

0 Greater compliance - Parties are more likely to comply with a mediated result
than with a judgment or an arbitration award.

¢ Reduced time and expense - Mediations are usually concluded within a day.
They can be scheduled within a few days.

¢ Voluntary, consensual process - The parties stay in control. The result is
determined by the parties.

0 Preserved, improved relationships between parties - This is important
where the parties have an on-going business or personal relationship.

0 Decreased stress and disruptions to ongoing activities.
¢ Private and confidential

¢ Improved skills and relationships — Mediation helps patties in future
negotiations and dispute resolution.



AGREEING TO MEDIATE

There are several ways to get to mediation.

1. Most often, one party decides it would be helpful to resolve the dispute through mediation and
suggests mediation to the other party. The other side, typically, agrees.

2. In pending litigation, the court often suggests or even orders that the parties consider
mediation.

3. There are times when a party, who would like to mediate, is reluctant to broach the subject
directly with the other side. Perhaps there has been acrimony. Perhaps there is concern that
such an overture would be viewed as a sign of weakness. Perhaps the interested party is simply
too busy. In such situations, the interested party can contact The McCammon Group and ask
that it broach the prospect of mediation with the other side.

SELECTING THE MEDIATOR

Once the parties have agreed in principle to the mediation process, The McCammon Group works
with counsel, or their clients, to determine which of its mediators would be best suited to setve.
Resumes are available to help the parties in their selection.

The basic role of a mediator is not to render a decision but to facilitate a negotiation. If the parties
choose, an additional role of a mediator may be to evaluate the issues in dispute. These roles should
be considered in picking a mediator. Additional factors to be considered involve the individual
characteristics of the mediator:

Subject matter expertise, if the parties desire evaluation of the issues
Availability

¢ Neutrality and integrity
0 Inter-personal skills

¢ Expetience

O Training

0

0

PRE-MEDIATION CONFERENCE

Before the mediation occurs, the attorneys usually confer briefly with the mediator, typically by
phone, to cover various particulars in preparation for the mediation: anticipated duration, attendees,
format of mediation, etc. If the parties and the mediator deem it helpful, the parties may agree to
submiit prior to the mediation various pleadings, documents, photographs, etc. to give the mediator a
background in the facts and the law of the dispute.



THE MEDIATION

INTRODUCTION

The mediator first explains the process to be utilized and establishes the ground rules. All those in
attendance sign a mediation agreement which, among other things, binds them to strict
confidentiality.

PRESENTATION OF VIEWS

One party presents its view of the dispute. This presentation is informal and can be accomplished in
any number of ways. This can be done by the attorney and/or the client. Pertinent documents are
often presented. Cross-examination is not used; nor are any rules of evidence or procedure utilized.
The other party (or parties) then responds in kind. Each party is free to respond until it is satisfied
that its views have been fully presented.

PROBLEM SOLVING/NEGOTIATING STAGE
The parties and their counsel, working with the mediator, then initiate negotiations. The mediator
focuses the parties on solving problems.

While the legal and factual aspects of the dispute continue to be relevant in the negotiation, the
possible solutions may involve extra-legal issues, including business and personal matters. These
non-legal matters are often at the heart of the dispute, yet they cannot be adequately addressed in a
courtroom.

The negotiations continue until successfully completed or until an impasse is reached. The presence
of a decision maker for each party is critical to these negotiations.

Often, these negotiations and problem solving activities involve private caucusing among the
mediator, one party and its attorney. Anything identified in a caucus as confidential will not be
disclosed by the mediator to the other side without authorization. The mediator will then meet
privately with the other party and counsel.

RESOLUTION

A settlement agreement is reduced to writing when the parties reach agreement. If no agreement is
reached in the mediation, then the mediator will follow-up with the parties, often through counsel, to
continue to seck a resolution.

FoLLow-UP

When a mediation session does not result in a settlement agreement, the prospect of settlement often
remains viable. In those instances, the mediator will subsequently follow-up to keep the parties and
their attorneys focused on finding a solution. By calling, or even re-convening the parties, the
mediator patiently and with perseverance assists the parties to explore fully the potential for
resolution.

MEDIATOR STYLES

The fundamental style of The McCammon Group is facilitation. This involves the personal skills of
a mediator to clarify interests, identify issues, test the merit of positions, and generally to assist the
parties in moving toward common ground. A mediator may also give legal information including the
neutral evaluation of issues. Such evaluation is provided only where (1) the parties request it; (2) the
mediator thinks that the requested evaluation is appropriate and necessary; (3) the mediator is
qualified to give such evaluation; (4) there is sufficient information on which to base such evaluation;
and (5) such evaluation is provided in reasonably broad and qualified terms. As the mediation



proceeds, the needs of the parties may change, and the nature of the services provided may likewise
change, as the parties request.

The McCammon Group’s Members do not give legal or other professional advice. They do not
predict specific outcomes to legal disputes. While they may suggest possible options by which to
resolve a dispute, they do not recommend any particular solution since the ultimate decision is made
by the parties. They are not advocates for either party; nor do they engage in the practice of law as
they provide mediation services.

THE ATTORNEY AS ADVOCATE IN MEDIATION

Mediation is not really an alternative to litigation. It is an additional method for dispute resolution.
It is often used in the context of an ongoing litigation to supplement that process. It follows that the
expanded role of attorney as advocate, counselor and problem solver is central to mediation. Those
attorneys who have recognized this fact and have sensed the increasing demand of clients for these
services have strengthened their client relationships.

PREPARING FOR MEDIATION

The parties and their counsel are well served by appropriate preparation. Both the party and attorney
should enter the mediation with:

A realistic view of the case; including its weaknesses as well as its strengths
A clear understanding of the needs and goals of the client
An initial presentation of their viewpoint

S O OO

A willingness to compromise

PERFORMING IN MEDIATION
Then they should be prepared to:

Listen

Evaluate

Explore options to be considered in the general session and in caucuses.
Explore and evaluate different settlement scenarios.

Find ways to assist the other party to be flexible on critical issues.
Explore a resolution

ST O

Make a decision

BEING SUCCESSFUL IN MEDIATION

Being successful means getting to the best possible result with the lowest possible cost — both
emotional and financial. The key to that result is that the decision maker in mediation is not a judge,
the lawyers, or the mediator — the decision makers are the parties, with the advice and assistance of
counsel. Thus, the most effective approach to mediation is likely to be based on a desire to reach a
good resolution and end the dispute, rather than the combative style that may have characterized
earlier interactions between the parties and their counsel. Being open to the possibility of crafting a
creative solution means that the result may be something that both parties can live with more readily
than if the result were imposed on them.



CONFIDENTIALITY

Generally, the interaction taking place within the mediation process is confidential. There are only a
few exceptions to this made. This encourages a full exchange of facts, views and feelings. However,
the settlement agreement itself is not confidential unless so negotiated.



RULES oF PROFESSIONAL CoNDUCT

DR 7-105 (B) Disclosing Representation to Court ohx

DR 7-105 (C) Trial Conduct Rule 3.4

DR 7-106 Trial Publicity Rule 3.6

DR 7-107 Communication With or Investigation Rule 3.5 (a)-(c)
of Jurors

DR 7-108 Contact With Witnesses Rule 3.4

DR 7-109 Contact With Officials Rule 3.5 (d), (e)

DR 8-101 Action as Public Official Rule 1.11 (a)

DR 8-102 Special Responsibilities of a Prosecutor ~ Rule 3.8

DR 9-101 Avoiding Even the Appearance of Rule 1.11
Impropriety

DR 9-102 Preserving Identity of Funds and Rule 1.15
Property of Client

DR 9-103 Record Keeping Requirements Rule 1.15

CLIENT-LAWYER RELATIONSHIP

RULE 1.1 Competence

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.

COMMENT
Legal Knowledge and Skill

1]

[2a]

In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors
include the relative complexity and specialized nature of the matter, the lawyer’s general experience, the lawyer’s
training and experience in the field in question, the preparation and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the
field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particu-
lar field of law may be required in some circumstances.

A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with
which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experi-
ence. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting,
are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of
legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representa-
tion can also be provided through the association of a lawyer of established competence in the field in question.

Another important skill is negotiating and, in particular, choosing and carrying out the appropriate negotiating
strategy. Often it is possible to negotiate a solution which meets some of the needs and interests of all the parties to
a transaction or dispute, i.c., a problem-solving strategy.

In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordi-
narily required where referral to or consultation or association with another lawyer would be impractical. Even in
an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-con-
sidered action under emergency conditions can jeopardize the clients interest.

A lawyer may accept representation where the requisite level of competence can be achieved by reasonable prepara-
tion. This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2.

14
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RULES OoF PROFESSIONAL CoONDUCT

Thoroughness and Preparation

(5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of
the problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes
adequate preparation. The required attention and preparation are determined in part by what is at stake; major liti-
gation and complex transactions ordinarily require more elaborate treatment than matters of lesser consequence.

Maintaining Competence

(6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study and education. The
Mandatory Continuing Legal Education requirements of the Rules of the Supreme Court of Virginia set the mini-
mum standard for continuing study and education which a lawyer licensed and practicing in Virginia must satisfy. If a
system of peer review has been established, the lawyer should consider making use of it in appropriate circumstances.

VIRGINIA CODE COMPARISON

Rule 1.1 is substantially similar to DR 6-101(A). DR 6-101(A)(1) provided that a lawyer “shall undertake representation only
in matters in which . . . [tJhe lawyer can act with competence and demonstrate the specific legal knowledge, skill, efficiency,
and thoroughness in preparation employed in acceptable practice by lawyers undertaking similar matters.” DR 6-101(A)(2)
also permitted representation in matters if a lawyer “associated with another lawyer who is competent in those matters.”

COMMITTEE COMMENTARY

The Committee adopted the ABA Model Rule verbatim, but added the third paragraph of the Comment to make it clear
that legal representation, in which a lawyer is expected to be competent, involves not only litigation but also negotiation
techniques and strategies.

In addition, the Committee added the second sentence under Maintaining Competence Comment section to note Virginia’s
Mandatory Continuing Legal Education requirements.

RULE 1.2 Scope of Representation

(a) A lawyer shall abide by a client’s decisions concerning the objectives of representation, subject to paragraphs
(b), (c), and (d), and shall consult with the client as to the means by which they are to be pursued. A lawyer
shall abide by a client’s decision, after consultation with the lawyer, whether to accept an offer of settlement
of a matter. In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer,
as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer may limit the objectives of the representation if the client consents after consultation.

(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal
or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client
and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning, or
application of the law.

d A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation.

(e) When a lawyer knows that a client expects assistance not permitted by the Rules of Professional Conduct or
other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer’s conduct.

COMMENT
Scope of Representation

(1] Both lawyer and client have authority and responsibility in the objectives and means of representation. The client
has ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by
the law and the lawyer’s professional obligations. Within those limits, a client also has a right to consult with the
lawyer about the means to be used in pursuing those objectives. In that context, a lawyer shall advise the client
about the advantages, disadvantages, and availability of dispute resolution processes that might be appropriate in
pursuing these objectives. At the same time, a lawyer is not required to pursue objectives or employ means simply

VIRGINIA STATE BAR PROFESSIONAL GUIDELINES 2008-2009
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RULES oF PROFESSIONAL CoNDUCT

because a client may wish that the lawyer do so. A clear distinction between objectives and means sometimes can-
not be drawn, and in many cases the client-lawyer relationship partakes of a joint undertaking. In questions of
means, the lawyer should assume responsibility for technical and legal tactical issues, but should defer to the client
regarding such questions as the expense to be incurred and concern for third persons who might be adversely
affected. These Rules do not define the lawyer’s scope of authority in litigation.

[2-3]  ABA Model Rule Comments not adopted.

(4] In a case in which the client appears to be suffering mental disability, the lawyer’s duty to abide by the client’s deci-
sions is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities

(5] Legal representation should not be denied to people who are unable to afford legal services, or whose cause is con-
troversial or the subject of popular disapproval. By the same token, a lawyer’s representation of a client, including
representation by appointment, does not constitute an endorsement of the client’s political, economic, social or
moral views or activities.

Services Limited in Objectives or Means

(6] The objectives or scope of services provided by a lawyer may be limited by agreement with the client or by the
terms under which the lawyer’s services are made available to the client. For example, a retainer may be for a specif-
ically defined purpose. Representation provided through a legal aid agency may be subject to limitations on the
types of cases the agency handles. When a lawyer has been retained by an insurer to represent an insured, the repre-
sentation may be limited to matters related to the insurance coverage. The terms upon which representation is
undertaken may exclude specific objectives or means. Such limitations may exclude objectives or means that the
lawyer regards as repugnant or imprudent.

[7] An agreement concerning the scope of representation must accord with the Rules of Professional Conduct and other
law. Thus, the client may not be asked to agree to representation so limited in scope as to violate Rule 1.1, or to surren-
der the right to terminate the lawyer’s services or the right to settle litigation that the lawyer might wish to continue.

(8] ABA Model Rule Comment not adopted.

Criminal, Fraudulent and Prohibited Transactions

[9] A lawyer is required to give an honest opinion about the actual consequences that appear likely to result from a
client’s conduct. The fact that a client uses advice in a course of action that is criminal or fraudulent does not, of
itself, make a lawyer a party to the course of action. However, a lawyer may not knowingly assist a client in crimi-
nal or fraudulent conduct. There is a critical distinction between presenting an analysis of legal aspects of question-
able conduct and recommending the means by which a crime or fraud might be committed with impunity.

[10] When the client’s course of action has already begun and is continuing, the lawyer’s responsibility is especially deli-
cate. The lawyer is not permitted to reveal the client’s wrongdoing, except where permitted or required by Rule 1.6.
However, the lawyer is required to avoid furthering the purpose, for example, by suggesting how it might be con-
cealed. A lawyer shall not continue assisting a client in conduct that the lawyer originally supposes is legally proper
but then discovers is criminal or fraudulent. See Rule 1.16.

[11]  Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a beneficiary.

[12] Paragraph (c) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer should not
participate in a sham transaction; for example, a transaction to effectuate criminal or fraudulent escape of tax liabil-
ity. Paragraph (c) does not preclude undertaking a criminal defense incident to a general retainer for legal services
to a lawful enterprise. The last clause of paragraph (c) recognizes that determining the validity or interpretation of a
statute or regulation may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities. See also Rule 3.4(d).

VIRGINIA CODE COMPARISON

Paragraph (a) has no direct counterpart in the Disciplinary Rules of the Virginia Code. EC 7-7 stated: “In certain areas of
legal representation not affecting the merits of the cause or substantially prejudicing the rights of a client, a lawyer is entitled

16
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RULES OoF PROFESSIONAL CoONDUCT

to make decisions on his own. But otherwise the authority to make decisions is exclusively that of the client....” EC 7-8 stat-
ed that “[I]n the final analysis, however, the ... decision whether to forego legally available objectives or methods because of
nonlegal factors is ultimately for the client.... In the event that the client in a nonadjudicatory matter insists upon a course
of conduct that is contrary to the judgment and advice of the lawyer but not prohibited by Disciplinary Rules, the lawyer
may withdraw from the employment.” DR 7-101(A)(1) provided that a lawyer “shall not intentionally ... [f]ail to seek the
lawful objectives of his client through reasonably available means permitted by law.... A lawyer does not violate this
Disciplinary Rule, however, by ... avoiding offensive tactics....”

With regard to paragraph (b), DR 7-101(B)(1) provided that a lawyer may, “with the express or implied authority of his
client, exercise his professional judgment to limit or vary his client’s objectives and waive or fail to assert a right or position
of his client.”

With regard to paragraph (c), DR 7-102(A)(7) provided that a lawyer shall not “counsel or assist his client in conduct that
the lawyer knows to be illegal or fraudulent.” DR 7-102(A)(6) provided that a lawyer shall not “participate in the creation
or preservation of evidence when he knows or it is obvious that the evidence is false.” DR 7-105(A) provided that a lawyer
shall not “advise his client to disregard a standing rule of a tribunal or a ruling of a tribunal ... but he may take appropriate
steps in good faith to test the validity of such rule or ruling.” EC 7-5 stated that a lawyer “should never encourage or aid his
client to commit criminal acts or counsel his client on how to violate the law and avoid punishment therefor.”

Paragraph (d) had no counterpart in the Virginia Code.

With regard to paragraph (e), DR 2-108(A)(1) provided that a lawyer shall withdraw from representation if “continuing the
representation will result in a course of conduct by the lawyer that is illegal or inconsistent with the Disciplinary Rules.” DR
9-101(C) provided that “[a] lawyer shall not state or imply that he is able to influence impropetly ... any tribunal, legislative
body or public official.”

COMMITTEE COMMENTARY

The Committee adopted this Rule as a more succinct and useful statement regarding the scope of the relationship between a
lawyer and the client. However, the Committee moved the language of paragraph (b) of the ABA Model Rule to the
Comment section styled “Independence from Client’s Views or Activities” since it appears more appropriate as a Comment
than a Rule. Subsequent paragraphs were redesignated accordingly.

The Committee added the fourth sentence in Comment [1] requiring lawyers to advise clients of dispute resolution process-
es that might be “appropriate.”

In Comment [7], the Committee used the verb “shall” to match the mandatory standard of the Virginia Code and these Rules.

The amendments effective January 1, 2004, added present paragraph (d) and redesignated former paragraph (d) as present paragraph (e).

RULE 1.3 Diligence
(a) A lawyer shall act with reasonable diligence and promptness in representing a client.
(b) A lawyer shall not intentionally fail to carry out a contract of employment entered into with a client for pro-

fessional services, but may withdraw as permitted under Rule 1.16.

(© A lawyer shall not intentionally prejudice or damage a client during the course of the professional relation-
ship, except as required or permitted under Rule 1.6 and Rule 3.3.

COMMENT

(1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to
the lawyer, and may take whatever lawful and ethical measures are required to vindicate a client’s cause or endeavor.
A lawyer should act with commitment and dedication to the interests of the client and with zeal in advocacy upon
the client’s behalf. However, a lawyer is not bound to press for every advantage that might be realized for a client. A
lawyer has professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. A
lawyer’s work load should be controlled so that each matter can be handled adequately.

[2] ABA Model Rule Comment [2] not adopted. Virginia comment [2] is as follows:

Additionally, lawyers have long recognized that a more collaborative, problem-solving approach is often preferable
to an adversarial strategy in pursuing the clients needs and interests. Consequently, diligence includes not only an
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adversarial strategy but also the vigorous pursuit of the client’s interest in reaching a solution that satisfies the inter-
ests of all parties. The client can be represented zealously in either setting.

(3] Perhaps no professional shortcoming is more widely resented than procrastination. A client’s interests often can be
adversely affected by the passage of time or the change of conditions; in extreme instances, as when a lawyer over-
looks a statute of limitations, the client’s legal position may be destroyed. Even when the client’s interests are not
affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer’s trustworthiness.

(4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all mat-
ters undertaken for a client. If a lawyer’s employment is limited to a specific matter, the relationship terminates when
the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client
sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably
in writing, so that the client will not mistakenly suppose the lawyer is looking after the client’s affairs when the
lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that pro-
duced a result adverse to the client but has not been specifically instructed concerning pursuit of an appeal, the
lawyer should advise the client of the possibility of appeal before relinquishing responsibility for the matter.

(5] A lawyer should plan for client protection in the event of the lawyer’s death, disability, impairment, or incapacity. The
plan should be in writing and should designate a responsible attorney capable of making, and who has agreed to
make, arrangements for the protection of client interests in the event of the lawyer’s death, impairment, or incapacity.

VIRGINIA CODE COMPARISON

With regard to paragraph (a), DR 6-101(B) required that a lawyer “attend promptly to matters undertaken for a client until
completed or until the lawyer has properly and completely withdrawn from representing the client.” EC 6-4 stated that a
lawyer should “give appropriate attention to his legal work.” Canon 7 stated that “a lawyer should represent a client zealous-
ly within the bounds of the law.”

Paragraphs (b) and (c) adopt the language of DR 7-101(A)(2) and DR 7-101(A)(3) of the Virginia Code.

COMMITTEE COMMENTARY

The Committee added DR 7-101(A)(2) and DR 7-101(A)(3) from the Virginia Code as paragraphs (b) and (c) of this Rule
in order to make it a more complete statement about fulfilling one’s obligations to a client. Additionally, the Committee
added the second paragraph to the Comment as a reminder to lawyers that there is often an appropriate collaborative com-
ponent to zealous advocacy.

The amendments effective February 28, 2006, added Comment [5].

RULE 1.4 Communication

(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with rea-
sonable requests for information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed deci-
sions regarding the representation.

(© A lawyer shall inform the client of facts pertinent to the matter and of communications from another party
that may significantly affect settlement or resolution of the matter.

Comment

(1] This continuing duty to keep the client informed includes a duty to advise the client about the availability of dis-
pute resolution processes that might be more appropriate to the client’s goals than the initial process chosen. For
example, information obtained during a lawyer-to-lawyer negotiation may give rise to consideration of a process,
such as mediation, where the parties themselves could be more directly involved in resolving the dispute.

[2- 4] ABA Model Rule Comments not adopted.
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[5] The client should have sufficient information to participate intelligently in decisions concerning the objectives of
the representation and the means by which they are to be pursued, to the extent the client is willing and able to do
so. For example, a lawyer negotiating on behalf of a client should provide the client with facts relevant to the mat-
ter, inform the client of communications from another party and take other reasonable steps that permit the client
to make a decision regarding an offer from another party. A lawyer who receives from opposing counsel an offer of
settlement in a civil controversy or a proffered plea agreement in a criminal case should promptly inform the client
of its substance unless prior discussions with the client have left it clear that the proposal will be unacceptable. See
Rule 1.2(a). Even when a client delegates authority to the lawyer, the client should be kept advised of the status of
the matter. Adequacy of communication depends in part on the kind of advice or assistance involved. For example,
in negotiations where there is time to explain a proposal, the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer should explain the general strategy and
prospects of success and ordinarily should consult the client on tactics that might injure or coerce others. On the
other hand, a lawyer ordinarily cannot be expected to describe trial or negotiation strategy in detail. The guiding
principle is that the lawyer should fulfill reasonable client expectations for information consistent with the duty to
act in the client’s best interests, and the client’s overall requirements as to the character of representation.

(6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible
adult. However, fully informing the client according to this standard may be impracticable, for example, where the
client is a child or suffers from mental disability. See Rule 1.14. When the client is an organization or group, it is
often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization. See Rule 1.13. Where many rou-
tine matters are involved, a system of limited or occasional reporting may be arranged with the client. Practical exi-
gency may also require a lawyer to act for a client without prior consultation.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be
likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis
of a client when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not with-
hold information to serve the lawyer’s own interest or convenience. Rules or court orders governing litigation may
provide that information supplied to a lawyer may not be disclosed to the client. Rule 3.4(d) directs compliance
with such rules or orders.

Virginia Code Comparison

Rule 1.4(a) is substantially similar to DR 6-101(C) of the Virginia Code which stated: “A lawyer shall keep a client reason-
ably informed about matters in which the lawyer’s services are being rendered.”

Paragraph (b) has no direct counterpart in the Virginia Code. EC 7-8 stated that a lawyer “should exert his best efforts to
insure that decisions of his client are made only after the client has been informed of relevant considerations.” EC 9-2 stated
that “a lawyer should fully and promptly inform his client of material developments in the matters being handled for the
client.”

Paragraph (c) is identical to DR 6-101(D) of the Virginia Code.

Committee Commentary

The Virginia Code had already substituted the essential notion of paragraph (a) as DR 6-101(C), thus specifically addressing
a responsibility omitted from the ABA Model Code. The Committee believed that paragraph (b) specifically addressed a
responsibility only implied in the Virginia Code and that adding DR 6-101(D) as paragraph (c) made the Rule a more com-
plete statement regarding a lawyer’s obligation to communicate with a client. Additionally, the Committee added a new sec-
ond paragraph to the Comment to remind lawyers of their continuing duty to help clients choose the most appropriate set-
tlement process.

RULE 1.5 Fees
(a) A lawyer’s fee shall be reasonable. The factors to be considered in determining the reasonableness of a fee
include the following:
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(b)

(©)

d

(e

®)

@ the time and labor required, the novelty and difficulty of the questions involved, and the skill requi-
site to perform the legal service properly;

2 the likelihood, if apparent to the client, that the acceptance of the particular employment will pre-
clude other employment by the lawyer;

3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

5) the time limitations imposed by the client or by the circumstances;

6) the nature and length of the professional relationship with the client;

) the experience, reputation, and ability of the lawyer or lawyers performing the services; and
(8) whether the fee is fixed or contingent.

The lawyer’s fee shall be adequately explained to the client. When the lawyer has not regularly represented
the client, the amount, basis or rate of the fee shall be communicated to the client, preferably in writing,
before or within a reasonable time after commencing the representation.

A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter
in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall state
in writing the method by which the fee is to be determined, including the percentage or percentages that
shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be
deducted from the recovery, and whether such expenses are to be deducted before or after the contingent fee
is calculated. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written
statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client
and the method of its determination.

A lawyer shall not enter into an arrangement for, charge, or collect a contingent fee:

1) in a domestic relations matter, except in rare instances; or

2 for representing a defendant in a criminal case.

A division of a fee between lawyers who are not in the same firm may be made only if:

1) the client is advised of and consents to the participation of all the lawyers involved;

2 the terms of the division of the fee are disclosed to the client and the client consents thereto;
3) the total fee is reasonable; and

(4 the division of fees and the client’s consent is obtained in advance of the rendering of legal services,
preferably in writing.

Paragraph (e) does not prohibit or regulate the division of fees between attorneys who were previously asso-
ciated in a law firm or between any successive attorneys in the same matter. In any such instance, the total
fee must be reasonable.

Comment

Basis or Rate of Fee

[1]
2]

ABA Model Rule Comment not adopted.

When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding concerning
the basis or rate of the fee. In a new client-lawyer relationship, however, an understanding as to the amount, basis,
or rate of the fee should be promptly established. It is not necessary to recite all the factors that underlie the basis
of the fee, but only those that are directly involved in its computation. It is sufficient, for example, to state that the
basic rate is an hourly charge or a fixed amount or an estimated amount, or to identify the factors that may be
taken into account in finally fixing the fee. A written statement concerning the fee reduces the possibility of misun-
derstanding. Furnishing the client with a simple letter, memorandum, receipt or a copy of the lawyer’s customary
fee schedule may be sufficient if the basis or rate of the fee is set forth.

ABA Model Rule Comment not adopted.
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Terms of Payment

(4]

A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See Rule 1.16(d). A
lawyer may accept property in payment for services, such as an ownership interest in an enterprise, providing this
does not involve acquisition of a proprietary interest in the cause of action or subject matter of the litigation con-
trary to Rule 1.8(j). However, a fee paid in property instead of money may be subject to special scrutiny because it
involves questions concerning both the value of the services and the lawyer’s special knowledge of the value of the
property.

An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client
or perform them in a way contrary to the client’s interest. For example, a lawyer should not enter into an agree-
ment whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive ser-
vices probably will be required, unless the situation is adequately explained to the client. Otherwise, the client
might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to
define the extent of services in light of the client’s ability to pay. A lawyer should not exploit a fee arrangement
based primarily on hourly charges by using wasteful procedures. When considering whether a contingent fee is
consistent with the client’s best interest, the lawyer should offer the client alternative bases for the fee and explain
their implications. Applicable law may impose limitations on contingent fees, such as a ceiling on the percentage.
In any event, a fee should not be imposed upon a client, but should be the result of an informed decision concern-
ing reasonable alternatives.

Contingent Fees in Domestic Relations Cases

[6]

An arrangement for a contingent fee in a domestic relations matter has been previously considered appropriate only
in those rare instances where:

(a) the contingent fee is for the collection of, and is to be paid out of (i) accumulated arrearages in child or
spousal support; (ii) an asset not previously viewed or contemplated as a marital asset by the parties or the
court; (iii) a monetary award pursuant to equitable distribution or under a property settlement agreement;

(b) the parties are divorced and reconciliation is not a realistic prospect;

(0 the children of the marriage are or will soon achieve the age of maturity and the legal services rendered
pursuant to the contingent fee arrangement are not likely to affect their relationship with the non-custodi-
al pareng

(d) the client is indigent or could not otherwise obtain adequate counsel on an hourly fee basis; and

(e) the fee arrangement is fair and reasonable under the circumstances.

Division of Fee

[7]

(8]

A division of fee refers to a single billing to a client covering the fee of two or more lawyers who are not in the
same firm. A division of fee facilitates association of more than one lawyer in a matter in which neither alone could
serve the client as well, and most often is used when the fee is contingent and the division is between a referring
lawyer and a trial specialist.

ABA Model Rule Comment not adopted.

Disputes over Fees

(9]

If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation procedure
established by the bar, the lawyer should conscientiously consider submitting to it. Law may prescribe a procedure
for determining a lawyer’s fee, for example, in representation of an executor or administrator, a class or a person
entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee and a lawyer repre-
senting another party concerned with the fee should comply with the prescribed procedure.

Virginia Code Comparison

With regard to paragraph (a), DR 2-105(A) required that a “lawyer’s fees . . . be reasonable and adequately explained to the
client.” The factors involved in assessing the reasonableness of a fee listed in Rule 1.5(a) are substantially similar to those
listed in EC 2-20.
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Paragraph (b) emphasizes the lawyer’s duty to adequately explain fees (which appears in DR 2-105(A)) but stresses the
lawyer’s duty to disclose fee information to the client rather than merely responding to a client’s request for information (as
in DR 2-105(B)).

Paragraph (c) is substantially the same as DR 2-105(C). EC 2-22 provided that “[c]ontingent fee arrangements in civil cases
have long been commonly accepted in the United States,” but that “a lawyer generally should decline to accept employment
on a contingent fee basis by one who is able to pay a reasonable fixed fee....”

With regard to paragraph (d), DR 2-105(C) prohibited a contingent fee in a criminal case. EC 2-22 provided that “contin-
gent fee arrangements in domestic relation cases are rarely justified.”

With regard to paragraph (¢), DR 2-105(D) permitted division of fees only if: “(1) The client consents to employment of
additional counsel; (2) Both attorneys expressly assume responsibility to the client; and (3) The terms of the division of the
fee are disclosed to the client and the client consents thereto.”

There was no counterpart to paragraph (f) in the Virginia Code.

Committee Commentary

The Committee believes that DR 2-105 placed greater emphasis than the ABA Model Rule on the Full Disclosure of Fees
and Fee Arrangements to Clients and therefore added language from DR 2-105(A) to paragraph (a) and from DR 2-
105(D)(3) to paragraph (e). The Comment to paragraph (d)(1) reflects the Committee’s conclusion that the public policy
concerns which preclude contingent fee arrangements in certain domestic relations cases do not apply when property divi-
sion, support matters or attorney’s fee awards have been previously determined. Paragraph (e) eliminates the requirement in
the Virginia Code that each lawyer involved in a fee-splitting arrangement assume full responsibility to the client, regardless
of the degree of the lawyer’s continuing participation. The requirement in the Virginia Code was deleted to encourage refer-
rals under appropriate circumstances by not requiring the lawyer making the referral to automatically assume ethical respon-
sibility for all of the activities of the other lawyers involved in the arrangement. However, such an arrangement is acceptable
only if the client consents after full disclosure, which must include a delineation of each lawyer’s responsibilities to the
client.

The amendments effective January 1, 2004, added paragraph (f).

RULE 1.6 Confidentiality of Information

(@) A lawyer shall not reveal information protected by the attorney-client privilege under applicable law or
other information gained in the professional relationship that the client has requested be held inviolate or
the disclosure of which would be embarrassing or would be likely to be detrimental to the client unless the
client consents after consultation, except for disclosures that are impliedly authorized in order to carry out
the representation, and except as stated in paragraphs (b) and (c).

(b) To the extent a lawyer reasonably believes necessary, the lawyer may reveal:
@ such information to comply with law or a court order;

2 such information to establish a claim or defense on behalf of the lawyer in a controversy between
the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to respond to allegations in any proceed-
ing concerning the lawyer’s representation of the client;

3) such information which clearly establishes that the client has, in the course of the representation,
perpetrated upon a third party a fraud related to the subject matter of the representation;

(4) such information reasonably necessary to protect a client’s interests in the event of the representing
lawyer’s death, disability, incapacity or incompetence;

5) such information sufficient to participate in a law office management assistance program approved
by the Virginia State Bar or other similar private program;

) information to an outside agency necessary for statistical, bookkeeping, accounting, data process-
ing, printing, or other similar office management purposes, provided the lawyer exercises due care
in the selection of the agency, advises the agency that the information must be kept confidential
and reasonably believes that the information will be kept confidential.
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for the client is usually smooth because another attorney of the firm normally takes over the matter. Such a transition is usu-
ally more difficult for the clients of a sole practitioner, who must employ another attorney or firm.

Another persuasive argument is that some attorneys leaving practice, firm members and sole practitioners alike, indirectly
“sell” their practices, including its good will, by utilizing various arrangements. For example, firm members sometimes
receive payments from their firm pursuant to retirement agreements that have the effect of rewarding the lawyer for the
value of his/her practice. Sole practitioners contemplating leaving the practice of law may sell their tangible assets at an
inflated price or bring in a partner prior to retirement, then allow the partner to take over the practice pursuant to a com-
pensation agreement. Such arrangements do not always involve significant client participation or consent.

In addition, an attorney’s practice has value that is recognized in the law. Under Virginia divorce law, for example, a profes-
sional’s practice, including its good will, may be subject to equitable distribution. (Russel/ v. Russell, 11 Va. App. 411, 399
S.E.2d 166 (1990)). Therefore, under the Virginia Code, an attorney in a divorce proceeding may be required to compen-
sate his/her spouse for the value of the practice, yet be forbidden to sell it.

The Committee recommended, after considering all of these factors, that adopting a carefully crafted rule allowing such
sales without resort to these alternate methods would be preferable and would assure maximum protection of clients. This
recommended Rule is based on the ABA Model Rule 1.17 with several significant changes, the chief ones relating to consent
and fees.

The amendments effective January 1, 2004, paragraph (a), added the exception; deleted Comment [3].

RULE 1.18 Duties to Prospective Client
ABA Model Rule not adopted.

COUNSELOR AND THIRD-PARTY NEUTRAL
RULE 2.1 Advisor

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In ren-
dering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and
political factors, that may be relevant to the client’s situation.

Comment
Scope of Advice

(1] A client is entitled to straightforward advice expressing the lawyer’s honest assessment. Legal advice often involves
unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice, a lawyer endeav-
ors to sustain the client’s morale and may put advice in as acceptable a form as honesty permits. However, a lawyer
should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.

(2] Advice couched in narrowly legal terms may be of little value to a client, especially where practical considerations,
such as cost or effects on other people, are predominant. Purely technical legal advice, therefore, can sometimes be
inadequate. It could also ignore, to the client’s disadvantage, the relational or emotional factors driving a dispute.
In such a case, advice may include the advantages, disadvantages and availability of other dispute resolution
processes that might be appropriate under the circumstances.

[2a] It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice. Although a lawyer is
not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisive-

ly influence how the law will be applied.

(3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is made by a
client experienced in legal mactters, the lawyer may accept it at face value. When such a request is made by a client
inexperienced in legal matters, however, the lawyer’s responsibility as advisor may include indicating that more may
be involved than strictly legal considerations.

(4] Matters that go beyond strictly legal questions may also be in the domain of another profession. Family matters
can involve problems within the professional competence of psychiatry, clinical psychology or social work; business
matters can involve problems within the competence of the accounting profession or of financial specialists. Where
consultation with a professional in another field is itself something a competent lawyer would recommend, the
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lawyer should make such a recommendation. At the same time, a lawyer’s advice at its best often consists of recom-
mending a course of action in the face of conflicting recommendations of experts.

Offering Advice

[5] In general, a lawyer is not expected to give advice undil asked by the client. However, when a lawyer knows that a
client proposes a course of action that is likely to result in substantial adverse legal, moral or ethical consequences
to the client or to others, duty to the client under Rule 1.4 may require that the lawyer act if the clients course of
action is related to the representation. A lawyer ordinarily has no duty to initiate investigation of a client’s affairs or
to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so
appears to be in the client’s interest.

Virginia Code Comparison

There was no direct counterpart to this Rule in the Disciplinary Rules of the Virginia Code. DR 5-106(B) provided that a
lawyer “shall not permit a person who recommends, employs, or pays him to render legal services for another to direct or
regulate his professional judgment in rendering such legal services.” EC 7-8 stated that “[a]dvice of a lawyer to his client
need not be confined to purely legal considerations.... In assisting his client to reach a proper decision, it is often desirable
for a lawyer to point out those factors which may lead to a decision that is morally just as well as legally permissible.... In
the final analysis, however, the decision whether to forego legally available objectives or methods because of nonlegal factors
is ultimately for the client....”

Committee Commentary

The Committee adopted the ABA Model Rule verbatim because it sets forth more clearly than the Disciplinary Rules the
scope of a lawyer’s advisory role.

RULE 2.2 Intermediary

The amendments effective January 1, 2004, this rule was deleted in its entirety.

RULE 2.3 Evaluation For Use By Third Persons

(a) A lawyer acts as evaluator by examining a client’s legal affairs and reporting about them to the client or to
others.

(b) A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the
client if:
(0)) the lawyer reasonably believes that making the evaluation is compatible with other aspects of the

lawyer’s relationship with the client; and

2 the client consents after consultation.

(©) Except as disclosure is required in connection with a report of an evaluation, information relating to the

evaluation is otherwise protected by Rule 1.6.

Comment
Definition

(1] An evaluation may be performed at the client’s direction but for the primary purpose of establishing information
for the benefit of third parties; for example, an opinion concerning the title of property rendered at the behest of a
vendor for the information of a prospective purchaser, or at the behest of a borrower for the information of a
prospective lender. In some situations, the evaluation may be required by a government agency; for example, an
opinion concerning the legality of the securities registered for sale under the securities laws. In other instances, the
evaluation may be required by a third person, such as a purchaser of a business.
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[1a]

Duty to
(3]

Lawyers for the government may be called upon to give a formal opinion on the legality of contemplated govern-
ment agency action. In making such an evaluation, the government lawyer acts at the behest of the government as
the client but for the purpose of establishing the limits of the agency’s authorized activity. Such an opinion is to be
distinguished from confidential legal advice given agency officials. The critical question is whether the opinion is to
be made public.

A legal evaluation should be distinguished from an investigation of a person with whom the lawyer does not have a
clienc-lawyer relationship. For example, a lawyer retained by a purchaser to analyze a vendor’s title to property does
not have a client-lawyer relationship with the vendor. So also, an investigation into a person’s affairs by a govern-
ment lawyer, or by special counsel employed by the government, is not an evaluation as that term is used in this
Rule. The question is whether the lawyer is retained by the person whose affairs are being examined. When the
lawyer is retained by that person, the general rules concerning loyalty to client and preservation of confidences
apply, which is not the case if the lawyer is retained by someone else. For this reason, it is essential to identify the
person by whom the lawyer is retained. This should be made clear not only to the person under examination, but
also to others to whom the results are to be made available.

Third Person

When the evaluation is intended for the information or use of a third person, a legal duty to that person may or
may not arise. That legal question is beyond the scope of this Rule. However, since such an evaluation involves a
departure from the normal client-lawyer relationship, careful analysis of the situation is required. The lawyer must
be satisfied as a matter of professional judgment that making the evaluation is compatible with other functions
undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending the client against
charges of fraud, it would normally be incompatible with that responsibility for the lawyer to perform an evalua-
tion for others concerning the same or a related transaction. Assuming no such impediment is apparent, however,
the lawyer should advise the client of the implications of the evaluation, particularly the lawyer’s responsibilities to
third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

4]

(5]

The quality of an evaluation depends on the freedom and extent of the investigation upon which it is based.
Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of professional judg-
ment. Under some circumstances, however, the terms of the evaluation may be limited. For example, certain issues
or sources may be categorically excluded, or the scope of search may be limited by time constraints or the nonco-
operation of persons having relevant information. Any such limitations which are material to the evaluation should
be described in the report. If after a lawyer has commenced an evaluation, the client refuses to comply with the
terms upon which it was understood the evaluation was to have been made, the lawyer’s obligations are determined
by law, having reference to the terms of the client’s agreement and the surrounding circumstances.

ABA Model Rule Comments not adopted.

Financial Auditors’ Requests for Information

[6]

When a question concerning the legal situation of a client arises at the instance of the client’s financial auditor and
the question is referred to the lawyer, the lawyer’s response may be made in accordance with procedures recognized
in the legal profession. Such a procedure is set forth in the American Bar Association Statement of Policy
Regarding Lawyers Responses to Auditors’ Requests for Information, adopted in 1975.

Virginia Code Comparison

There was no counterpart to this Rule in the Virginia Code.

Committee Commentary

The Committee adopted this Rule because it addressed matters not addressed in the Virginia Code. This Rule generally fol-
lows ABA Model Rule 2.3, but the Committee added paragraph (c) in recognition of the statutory requirement of confiden-
tiality in the dispute resolution process. See Code of Virginia Section 8.01-576.10.

VIRGINIA STATE BAR PROFESSIONAL GUIDELINES 2008-2009



RULES OoF PROFESSIONAL CoONDUCT

RULE 2.4 Lawyer Serving as Third-Party Neutral
ABA Model Rule not adopted.

RULE 2.10 Third Party Neutral

@

(b)

(©

d

(e

®

®

(b)

A third party neutral assists parties in reaching a voluntary settlement of a dispute through a structured
process known as a dispute resolution proceeding. The third party neutral does not represent any party.

A lawyer who serves as a third party neutral

@ shall inform the parties of the difference between the lawyer’s role as third party neutral and the
lawyer’s role as one who represents a client;

() shall encourage unrepresented parties to seek legal counsel before an agreement is executed; and
3 may encourage and assist the parties in reaching a resolution of their dispute; but
(4 may not compel or coerce the parties to make an agreement.

A lawyer may serve as a third party neutral only if the lawyer has not previously represented and is not current-
ly representing one of the parties in connection with the subject matter of the dispute resolution proceeding.

A lawyer may serve as a third party neutral in a dispute resolution proceeding involving a client whom the
lawyer has represented or is representing in a matter unrelated to the dispute resolution proceeding, provided:

1) there is full disclosure of the prior or present representation;
(#)) in light of the disclosure, the third party neutral obtains the parties’ informed consent;
3) the third party neutral reasonably believes that a prior or present representation will not compro-

mise or adversely affect the ability to act as a third party neutral; and
4) there is no unauthorized disclosure of information in violation of Rule 1.6.

A lawyer who serves or has served as a third party neutral may not serve as a lawyer on behalf of any party
to the dispute, nor represent one such party against the other in any legal proceeding related to the subject
of the dispute resolution proceeding.

A lawyer shall withdraw as third party neutral if any of the requirements stated in this Rule is no longer sat-
isfied or if any of the parties in the dispute resolution proceeding so requests. If the parties are participating
pursuant to a court referral, the third party neutral shall report the withdrawal to the authority issuing the
referral.

A lawyer who serves as a third party neutral shall not charge a fee contingent on the outcome of the dispute
resolution proceeding.

This Rule does not apply to joint representation, which is covered by Rule 1.7.

Comment

1]

2]

This Rule sets forth conflicts of interest and other ethical guidelines for a lawyer who serves as a third party neutral.
Dispute resolution proceedings that are conducted by a third party neutral include mediation, conciliation, early
neutral evaluation, non-binding arbitration and non-judicial settlement conferences.

A lawyer who serves as a third party neutral under this Rule or as a mediator under Rule 2.11 is engaged in the
provision of a law-related service that may involve the application of a lawyer’s particular legal expertise and skills.
The standards set forth in this Rule, however, do not amount to a determination that a lawyer who serves as a
third party neutral pursuant to this Rule or as a mediator pursuant to Rule 2.11 is engaged in the practice of law.

The determination of whether a particular activity constitutes the practice of law is beyond the scope and purpose
of these Rules.

A lawyer serving as third party neutral shall not offer any of the parties legal advice, which is a function of the
lawyer who is representing a client (See Preamble: A Lawyer’s Responsibilities). A third party neutral may, howev-
et, offer neutral evaluations, if requested by the parties. Special provisions under which a lawyer-mediator can offer
certain neutral evaluations are contained in Rule 2.11.
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Confidentiality of information revealed in the dispute resolution process is governed by Code of Virginia Sections
8.01-576.9 and 8.01-576.10.

A third party neutral as defined in these Rules does not include a lawyer providing binding arbitration services (See
Code of Virginia Section 8.01-577 et. seq.).

The imputation of conflicts arising under paragraph (e) is addressed in Rule 1.10.

Virginia Code Comparison

There was no counterpart to this Rule in the Virginia Code.

Committee Commentary

The Committee adopted this Rule, not part of the ABA Model Rules, to provide guidelines for lawyers who serve as neutrals
and who do not represent a party to a dispute or transaction. Following adoption of Virginia Rule 2.10, the ABA adopted
Model Rule 2.4 governing third-party neutrals. The Virginia and ABA Rules are substantially different.

The amendments effective January 1, 2004, in paragraph (h), substituted “joint representation” for “intermediation” and substituted “Rule
1.7” for “Rule 2.2”.

RULE 2.11 Mediator

@

(b)

(©

d

(e

®

A lawyer-mediator is a third party neutral (See Rule 2.10) who facilitates communication between the par-
ties and, without deciding the issues or imposing a solution on the parties, enables them to understand and
resolve their dispute.

Prior to agreeing to mediate and throughout the mediation process a lawyer-mediator should reasonably
determine that:

@ mediation is an appropriate process for the parties;
2 each party is able to participate effectively within the context of the mediation process; and
3) each party is willing to enter and participate in the process in good faith.

A lawyer-mediator may offer legal information if all parties are present or separately to the parties if they con-
sent. The lawyer-mediator shall inform unrepresented parties or those parties who are not accompanied by
legal counsel about the importance of reviewing the lawyer-mediator’s legal information with legal counsel.

A lawyer-mediator may offer evaluation of, for example, strengths and weaknesses of positions, assess the
value and cost of alternatives to settlement or assess the barriers to settlement (collectively referred to as
evaluation) only if such evaluation is incidental to the facilitative role and does not interfere with the
lawyer-mediator’s impartiality or the self-determination of the parties.

Prior to the mediation session a lawyer-mediator shall:

(1) consult with prospective parties about
) the nature of the mediation process;
(i) the limitations on the use of evaluation, as set forth in paragraph (d) above;
(iii) the lawyer-mediator’s approach, style and subject matter expertise; and
(iv) the parties’ expectations regarding the mediation process; and
2 enter into a written agreement to mediate which references the choice and expectations of the par-

ties, including whether the parties have chosen, permit or expect the use of neutral evaluation or
evaluative techniques during the course of the mediation.

A lawyer-mediator shall conduct the mediation in a manner that is consistent with the parties’ choice and
expectations.
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Comment

(1] Offering assessments, evaluations, and advice are traditional lawyering functions for the lawyer who represents a
client. A lawyer-mediator, who does not represent any of the parties to the mediation, should not assume that these
functions are appropriate. Although these functions are not specifically prohibited in the statutory definition of
mediation, which is set forth as paragraph (a) of this Rule, an evaluative approach which interferes with the parties’
self-determination and the mediator’s impartiality would be inconsistent with this definition of mediation.

(2] Defining mediation to exclude an evaluative approach is difficult not only because practice varies widely but
because no consensus exists as to what constitutes an evaluation. Also, the effects of an evaluation on the mediation
process depend upon the attitude and style of the mediator and the context in which it is offered. Thus, a question
by a lawyer-mediator to a party that might be considered by some as “reality testing” and facilitative, might be
viewed by others as evaluative. On the other hand, an evaluation by a facilitative mediator could help free the par-
ties from the narrowing effects of the law and help empower them to resolve their dispute.

Informed Consent to Mediator’s Approach

(3] The Rule focuses on the informed consent of the prospective mediation clients to the particular approach, style
and subject matter expertise of the lawyer-mediator. This begins with consultation about the nature of the media-
tion process, the limitations on evaluation, the lawyer-mediator’s approach, style and subject matter expertise and
the parties’ expectations regarding the mediation process. If the parties request an evaluative approach, the lawyer-
mediator shall explain the risk that evaluation might interfere with mediator impartiality and party self-determina-
tion. Following this consultation the lawyer-mediator and the parties shall sign a written agreement to mediate
which reflects the choice and expectation of the parties. The lawyer-mediator shall then conduct the mediation in a
manner that is consistent with the parties’ choice and expectations. This is similar to the lawyer-client consultation
about the means to be used in pursuing a client’s objectives in Rule 1.2.

Continuing Responsibility to Examine Potential Impact of Evaluation

(4] If the parties choose a lawyer-mediator who is willing and able to offer evaluation during the mediation process
and has met the requirements of paragraph (e), a lawyer-mediator has a continuing responsibility under paragraphs
(b) and (d) to assess the situation and consult with the parties before offering or responding to a request for an
evaluation. Consideration shall be given again as to whether mediator impartiality and party self-determination are
at risk. Consideration should also be given as to whether an evaluation could detract from the willingness of the
parties to work at understanding their own and each other’s situation and at considering a broader range of inter-
ests, issues and options. Also, with an evaluation the parties may miss out on opportunities to maintain or improve
relationships or to create a higher quality and more satisfying result.

[5] On the other hand, the parties may expect the lawyer-mediator to offer an evaluation in helping the parties reach
agreement, especially when the most important issues are the strengths or weaknesses of legal positions, or the sig-
nificance of commercial or financial risks. This is particularly useful after parties have worked at possible solutions
and have built up confidence in the mediator’s impartiality or where widely divergent party evaluations are major
barriers to settlement.

(6] The presence of attorneys for the parties offers additional protection in minimizing the risk of a poor quality evalu-
ation and of too strong an influence on the parties’ self-determination. An evaluation, coupled with a reminder to
the parties that the evaluation is but one of the factors to be considered as they deliberate on the outcome, may in
certain cases be the most appropriate way to assure that the parties are making fully informed decisions.

Legal Advice, Legal Information and Neutral Evaluation

(7] A lawyer-mediator shall not offer any of the parties legal advice which is a function of the lawyer who is represent-
ing a client. However, a lawyer-mediator may offer legal information under the conditions outlined in paragraph
(c). Offering legal information is an educational function which aids the parties in making informed decisions.
Neutral evaluations in the mediation process consist of, for example, opining as to the strengths and weaknesses of
positions, assessing the value and costs of alternatives to settlement or assessing the barriers to settlement.

(8] The lawyer-mediator shall not, however, make decisions for any party to the mediation process nor shall the
lawyer-mediator use a neutral evaluation to coerce or influence the parties to settle their dispute or to accept a par-
ticular solution to their dispute. Paragraphs (d), (e), and (f) restrict the use of evaluative techniques by the lawyer-
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mediator to situations where the parties have given their informed consent to the use of such techniques and where
a neutral evaluation will assist, rather than interfere with the ability of the parties to reach a mutually agreeable
solution to their dispute.

Mediation and Intermediation

(9] While a lawyer is cautioned in the Comment to Rule 2.2 not to act as intermediary between clients where con-
tentious litigation or negotiation is expected, this should not deter a lawyer-mediator from accepting clients for
mediation. Unlike intermediation, where the lawyer represents all parties, a lawyer-mediator represents none of the
parties and should be trained to deal with strong emotions. In fact mediation can be especially useful in a case
where communication and relational breakdown have made negotiation or litigation of legal issues more difficult.

Confidentiality and Professional Responsibility Standards

[10] Confidentiality of information revealed in the mediation process is governed by Code of Virginia Sections 8.01-
576.9 and 8.01-576.10 and Section 8.01-581.22.

Virginia Code Comparison

There was no counterpart to this Rule in the Virginia Code.

Committee Commentary

The Committee adopted this Rule, not part of the ABA Model Rules, to give further guidance to lawyers who serve as medi-
ators. Although Legal Ethics Opinions [e.g., LEO 590 (May 17, 1985)] have approved of lawyers serving as mediators, dif-
ferent approaches to and styles of mediation ranging from pure facilitation to evaluation of positions are being offered. This
Rule requires lawyer-mediators to consult with prospective parties about the lawyer-mediators’ approach, style and subject
matter expertise and to honor the parties’ choice and expectations.

ADVOCATE
RULE 3.1 Meritorious Claims And Contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for
doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of
existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result
in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be estab-

lished.

Comment

(1] The advocate has a duty to use legal procedure for the fullest benefit of the client’s cause, but also a duty not to
abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an advocate
may proceed. However, the law is not always clear and is never static. Accordingly, in determining the proper scope
of advocacy, account must be taken of the law’s ambiguities and potential for change.

(2] The filing of an action or defense or similar action taken for a client is not frivolous merely because the facts have
not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery. Such
action is not frivolous even though the lawyer believes that the client’s position ultimately will not prevail. The
action is frivolous, however, if the client desires to have the action taken primarily for the purpose of harassing or
maliciously injuring a person, or if the lawyer is unable either to make a good faith argument on the merits of the
action taken or to support the action taken by a good faith argument for an extension, modification or reversal of
existing law.
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Virginia Code Comparison

Rule 3.1 is similar to DR 7-102(A)(1), but with three differences. First, the test of improper conduct is changed from
“merely to harass or maliciously injure another” to the requirement that there be a basis for the litigation measure involved
that is “not frivolous.” This includes the concept stated in DR 7-102(A)(2) that a lawyer may advance a claim or defense
unwarranted by existing law if “it can be supported by good faith argument for an extension, modification, or reversal of
existing law.” Second, the test in Rule 3.1 is an objective test, whereas DR 7-102(A)(1) applied only if the lawyer “knows or
when it is obvious” that the litigation is frivolous. Third, Rule 3.1 has an exception that in a criminal case, or a case in
which incarceration of the client may result (for example, certain juvenile proceedings), the lawyer may put the prosecution
to its proof even if there is no nonfrivolous basis for defense.

Committee Commentary

Although Rule 3.1 is similar in substance to existing Virginia Code provisions, the Committee concluded that the objective
standard of the ABA Model Rule was preferable and more closely paralleled Section 8.01-271.1 of the Code of Virginia, deal-
ing with lawyer sanctions.

RULE 3.2 Expediting Litigation
ABA Model Rule not adopted.

RULE 3.3 Candor Toward The Tribunal
(a) A lawyer shall not knowingly:
1) make a false statement of fact or law to a tribunal;
@) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or

fraudulent act by the client, subject to Rule 1.6;

3) fail to disclose to the tribunal controlling legal authority in the subject jurisdiction known to the
lawyer to be adverse to the position of the client and not disclosed by opposing counsel; or

4) offer evidence that the lawyer knows to be false. If a lawyer has offered material evidence and comes
to know of its falsity, the lawyer shall take reasonable remedial measures.

(b) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(© In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which
will enable the tribunal to make an informed decision, whether or not the facts are adverse.

(d) A lawyer who receives information clearly establishing that a person other than a client has perpetrated a

fraud upon a tribunal shall promptly reveal the fraud to the tribunal.

Comment

(1] The advocate’s task is to present the client’s case with persuasive force. Performance of that duty while maintaining
confidences of the client is qualified by the advocate’s duty of candor to the tribunal. However, an advocate does
not vouch for the evidence submitted in a cause; the tribunal is responsible for assessing its probative value.

(2] ABA Model Rule Comment not adopted.

Representations by a Lawyer

(3] An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to
have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the
client, or by someone on the client’s behalf, and not assertions by the lawyer. Compare Rule 3.1. However, Section
8.01-271.1 of the Code of Virginia states that a lawyer’s signature on a pleading constitutes a certification that the
lawyer believes, after reasonable inquiry, that there is a factual and legal basis for the pleading. Additionally, an
assertion purporting to be on the lawyer’s own knowledge, as in an affidavit by the lawyer or in a statement in
open court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the
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Guest Article

The art of ethical advocacy in mediation
What to say and how to say it

By Diane M. Strickland

It has been a little over a decade since mediation hit the mainstream in Virginia.
Legislation has been enacted, training and certification processes established and
canons of ethics for mediators adopted. The number of mediations convened annually
in the commonwealth now far surpasses the number of jury trials conducted. Virginia
Rules of Professional Conduct require that lawyers understand dispute resolution
options and address them with their clients. The role of the attorney in the position of
advocate for a client in mediation has evolved in a manner that is both similar and
dissimilar to the role of the litigator. It is important that counsel appreciate the
differences in order to effectively represent their client's interest in the increasingly
preferred venue of dispute resolution.

DIANE M. STRICKLAND

Collaborating with your client

Pursuant to Rule 1.2 of the VRPC, a lawyer "shall advise the client about the advantages, disadvantages, and
availability of dispute resolution processes...." When discussing mediation, your client should be educated first
regarding the nature of the process - that it is a nonadversarial, collaborative session and that it differs from
arbitration or trial, for no third party will decide the case. Explain that the format will be less formal without rules of
evidence and procedure. The advantages to be shared include the facts that the client will have control of the
outcome; that mediation is private and confidential, that it is less stressful and less expensive; that the proceeding
may be more expeditiously convened; and that it can preserve or improve relationships between the parties.
Discuss with your client the qualifications of available mediators, the basic role of the mediator and assist in
selecting a mediator best suiting the needs of your client.

As with trial, your client will need to be prepared for the mediation session. While the client need not be prepped on
the art of responding to cross examination, since it does not occur in mediation, he should be counseled on his role
as an active participant. Advise him that this is his opportunity to develop rapport with opposing counsel and
parties. A likable client is a successful client. Prepare your client to understand that your role will differ from that of
a litigator in trial in that you will be more of a negotiator and a problem solver than a gladiator.

Be sure that your client understands the incremental process involved in the mediation negotiations, and that he
has a realistic perspective of where the other side is likely to open the discussions. Make certain that you
understand what is important to your client and what your settlement authority will be. Encourage your client to
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remain flexible and prepared to adjust expectations as a result of information learned during the mediation.
Attorney preparation

A strategic decision must be made as to when in the pretrial process the mediation will be conducted. It may be
appropriate to mediate early in the case in order to save your client the time and expense of discovery and pretrial
motions practice. Cases are sometimes mediated before suit is even filed. In other cases, it is preferable to wait
until both sides have been educated as to the strengths and weaknesses of their positions. In the latter cases, the
attorney's preparation for mediation is often as extensive as that for trial. Recognizing that this is the best, and
perhaps last, opportunity for settlement, the attorney puts his best case forward.

The premediation submissions can sometimes be extensive, including pleadings, depositions, contracts, medical
records and expert reports. The attorney's presentation for the opening session in these cases is also more
elaborate, often involving the use of exhibits, charts, and even PowerPoint. Some attorneys have gone so far as to
arrange for a brief appearance by a nondeposed expert witness in order to provide the opposition with the flavor of
his testimony and his effectiveness.

The opening session

One of the most common errors committed by counsel in the opening session of the mediation is to address the
mediator as if she were deciding the case. It is critical to recognize that your audience is the opposition who must
appreciate the merits of your case, not the mediator. Address the decision maker on the other side of the table
directly and respectfully. The term "zealous advocacy" has been replaced in the Rules of Professional Conduct
with the requirement of "diligence."” The comment to Rule 1:3 states that "...lawyers have long recognized that a
more collaborative, problem-solving approach is often preferable to an adversarial strategy in pursuing the client's
needs and interests.” A courteous, cooperative attorney is more likely to win the admiration and respect of the
opposition and with it a better result for his client.

Your goal in the joint opening session should be to educate the other side as to the strengths of your client's case.
It is not essential to persuade the opposition to agree with your position; often a mediation agreement is reached
without either side accepting the viewpoint of the other. What is critical is to inform the decision maker on the
opposite side of case regarding the merits of your client's position in order that she might better assess the risks of
the case and evaluate it appropriately.

It is most often helpful for the client to actively participate in the opening session. Some clients need to be able to
tell their story to respectful, if not sympathetic, listeners before they can negotiate an agreement. If you are
mediating a case where you admit liability, it can be beneficial to have your client offer an apology. A sincere
apology has been known to save a culpable defendant many dollars.

Caucusing

The caucuses which follow the opening session provide an opportunity for counsel to clarify the issues and adopt
creative problem solving strategies. As stated in the comment to Rule 1:3, "...diligence includes not only an
adversarial strategy but also the vigorous pursuit of the client's interest in reaching a solution that satisfies the
interests of all parties.” It is essential that the client be kept actively involved in exploring settlement options during
the caucuses. Make sure that your client realizes that during these sessions, the mediator will be doing reality
testing to assist the parties in evaluating strengths and weaknesses. Encourage your client to share fully and
openly. If you want to settle the case, there is nothing to be gained by holding your aces for trial. Lay them on the
table for all to see, thereby strengthening your bargaining position. More than likely, your secret cards will be
discovered anyway.
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In order to reach an agreement, the client must be kept fully engaged in the process; this often requires the
attorney to continually explain the negotiation process. Pursuant to Rule 1:4(b), it is the attorney's responsibility to
"explain a matter to the extent reasonably necessary to permit the client to make informed decisions...." Encourage
your client to listen to the points being advanced by the other side and to search for overlapping areas of common
interest. Don't assume that you know what your client really wants, but be sure that she has adequate information
to make reasonable choices. As stated in the Comment to Rule 1:4, "(t)he client should have sufficient information
to participate intelligently in decisions concerning the objectives of the representation and the means by which they
are to be pursued...." Remember that non-legal matters are often at the heart of a dispute; hence possible
solutions may include business and personal matters that would not customarily be addressed at trial.

Patience is essential when allowing the process to work. As often as not, it takes the pressure of dinnertime or
even bedtime to move the dispute to resolution. If you reach an impasse, you have the option to involve the
mediator by soliciting input on issues or the question of value. Recognize, however, that mediators differ in their
level of comfort in assuming an evaluative role. Many mediators will assume this responsibility only if asked by both
sides and all opinions are shared jointly and equally. The Standards of Ethics and Professional Responsibility for
Certified Mediators require that "(w)hen providing information, the mediator shall do so in a manner that will neither
affect the parties' perception of the mediator's impartiality, nor the parties' self determination.” While evaluative
input may move the parties closer, ultimately it is the self determination of the parties aided by their advocate's
advice that is fundamental to achieving an agreement.

Closing the deal

When the parties have reached a meeting of the minds, the agreement must be reduced to writing. This is
generally the responsibility of the advocates. Some attorneys come prepared with boilerplate documents which can
be adapted to the resolution achieved. Others prefer to write the agreement out longhand to fit the needs of the
parties. It is important to be mindful of the holding in Golding v. Floyd, 261 Va. 190 (2001). A memorandum of
agreement "subject to execution of" a formal agreement is not an enforceable contract. The agreement must do
more than merely highlight terms subject to execution of another document. If it is to be an enforceable contract it
must clearly manifest the intent of the parties and require no extrinsic evidence to determine the terms of the
agreement.

Conclusion

The effective advocate in mediation is an attorney who understands the process and explains it clearly to his client.
Strength of position during mediation is achieved by educating the opposition regarding the merits of your case and
listening with an open mind. The skills of collaboration, creative problem solving, and negotiation are more
important than the art of persuasion. More than 90 percent of the cases that | have mediated have resulted in an
agreement. With careful preparation, guided client participation, and patience with the incremental process, your
case, too, will achieve agreement.

Diane M. Strickland was a judge of the 23rd Judicial Circuit Court, serving Roanoke County and the cities of
Roanoke and Salem, from 1989-2002; she was chief judge from 1999-2001. She is a mediator with The
McCammon Group. This article previously appeared in the Fall 2005 issue of "Virginia ADR - The Newsletter of the
Virginia Alternative Dispute Resolution Committee," and is reprinted with permission.
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Weapons
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Mediation s
becoming a staple
of pretrial
practice—but your
expertise is trying
cases. Wondering
how you go about
winning’ at
mediation? Hint: A
lot depends on your
attitude.
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ediation is here to stay. In-
creasingly, courts are turning
to mediation—mandatory or

otherwise—as a way of managing bur-
geoning dockets. The everrising cost of
litigation has caused a corresponding
decrease in the percentage of cases go-
ing to trial. The many uncertainties in-
herentin arbitration are creating a de-
mand for mediation as an alternative
there, too.

Does this mean trial lawyers should
beat their swords into plowshares? Ab-
solutely not. Trial lawyers still need war-
rior skills. They need to know how to
fight discovery battles, wage a campaign
through motions, and, if necessary, de-
featthe opposition in court. And theystill
need to be able to analyze a case forits tri-
al potential, strengths and weaknesses,
and jury appeal. But clients need, want,
and often expect their litigators to have
mastered peacemaking skills as well.

As a trial lawyer and mediator, the
biggest mediation mistake I have seen lit-
igators make is to treat mediation as an
extension of war-making, requiring the
same skillsand approach. Thereisan old
saying: “If the only tool you have is a
hammer, every problem looks like a
nail.” Likewise, if the onlyadvocacyskills
you have developed in your career are
for convincinga judge or jurytosee the
case your way, every forum looks like a
courtroom.

Advocacy in peacemaking is differ-
ent. The audience is different. The
analysisis different. The presentationis
different. All are equally challenging.

Mediation is more than just a ping-
pong match over numbers. Itis no easi-
er or less demanding than a trial. It re-
quires the advocate’s warrior skills and
insights, butalso the diplomat’s finesse
in analysis and presentation.

Mediation goals

Unlike a trial, the overall aim in me-
diation is not to convince the other
side—or the mediator—that your client
isright. Your opponent’s agreement on
factsand issuesis both unnecessary and
unlikely. Your goalis not to persuade op-



ponents that theyare wrong about the is-
sues, but rather to persuade them that
settlement is in their interest, given the
risks they face in further litigation and
the benefits they can obtain from your
proposals.

The difference is subtle but impor-
tant. Clients—even the most sophisti-
cated, experienced executives and in-
house counsel—are remarkablywedded
tosupporting the rectitude of theirown
(or their enterprise’s) actions and posi-
tions. When you tell them they are
wrong, that they don’t understand the
facts or the law, you evoke an inherent
defensive mechanism, a reaction that
makes them want to fight.

You want the focus to be on risk. Em-
phasize that, right or wrong, your oppo-
nents are going to have trouble success-
fully proving their point(s) at trial. In a
complex case, there usually are many is-
sues that can go one way or another. Fre-
quently, each issue has multiple possible
outcomes—great, good, bad, or terrible.
The multiplicity of issues and permuta-
tionsin a complex case makes risk analy-
sis complicated, but it makes demon-
strating the existence of risk easy.

Demonstrating all the procedural
and substantive uncertainties can shake
your opponent’s confidence in his or
her ability to control or reliably predict
the final result. Granted, your opponent
should have done this analysisand heard
about palpable risk from his or her own
counsel. But the opponent surely will
nothave hearditspoken as clearlyasyou
will speak it. And demonstrating your
professionalism and preparedness may
give the opponent pause about meeting
you at trial.

Describe, for example, how eviden-
tiary rulings may go badly for your op-
ponent, nothowsympatheticyour client
will be. The sympathy card won’t play
well, while demonstrable vulnerabilities
in an opponent’s own evidence are
bound to have a sobering effect. If you
keep your focus on demonstrating risk
rather than righteousness, you can score
points by delving into the details—the
admissibility of important proof, items

of evidence thatare overwhelmingona
point, witness vulnerability—that affect
the strength of your opponent’s posi-
tions, withoutinciting emotional defen-
siveness. Even if the weaknesses in your
case are more numerous and more seri-
ous, you can create doubtaboutyour op-
ponent’s ability to prevail.

Presentation

How you present yourself in media-
tion is justas important as what you say.
Your attitude should say, “Let us reason
together,” not “We have the upper
hand.” The debate over the effective-

The biggest mediation mistake litigators make is to

than intimidating, set a much better
stage for success.

Similarly, the way you speak about the
case should evidence a realistic ap-
proach. Present a calm, reasoned, ob-
jective analysis, not a bullheaded de-
fense for every iota of your case. There
is yet to be the case where one party has
no weaknesses. If you are able to ac-
knowledge yours, where appropriate,
you will get more credit when you talk
aboutyour strengths. When your adver-
sary points out a vulnerability, acknowl-
edge the possibility that this view may
carry the day, but remind the adversary

treat mediation as an extension of war-making.

Your attitude should say, ‘Let us reason together,’
not ‘We have the upper hand.’

ness of heavy-handed behavior at tri-
al—bullying, exaggeration, incivility,
and the like—is for another day, anoth-
er place. Wherever you stand on that
topic, the effective attitude for media-
tion is one of openness, cooperation,
respect, and civility.

This admonition is true in every me-
diation, but particularly in the complex
case. Corporate executives, managers,
and in-house counsel all may be used to
the rough-and-tumble realities of the
business world, but most also expect a
modicum of diplomacy in their inter-
personal dealings, and most have sub-
stantial egos. So do the lawyers advising
them.

In short, nobody in the room will re-
act well to feeling bullied. More than
likely, backs will be raised, defensive
mechanisms will be activated, and hum-
bling the bully may become more im-
portant than settling the case. Yes, the
mission is to show that you have the up-
per hand; but the manner must not be
high-handed. Counsel who seem highly
competent and highly likable, rather

how his or her proof on thatissue or a
related one can go awry.

Remain objective. Resist the tempta-
tion to attribute bad motives to those af-
filiated with your opponent. Stick to
nouns and verbs, and avoid adjectives.
If you characterize opponents’ factual
positions as fabrications, their need to
defend their honor may trump their
desire for resolution. The existence of
differing views and recollections in a
case does not necessarily mean some-
one is lying. Even if you can prove that
an opponent is lying, that pleasure
should be left for trial.

You may, however, point out that the
only version of events that is corrobo-
rated is yours. This is objective, not in-
sulting, and much less likely to trigger a

ALEXIA MORRISON, a former trial
lawyer with the U.S. Attorney’s Office
for the District of Columbia, the U.S.
Securities and Exchange Commission,
and the firm of Swidler & Berlin, is a
mediator with the McCammon Group,
Inc., in Washington, D.C.
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defensive response. Show the docu-
ments that undercut your opponent’s
position. Mention the likelihood that a
jury or arbitrator will see bias in some-
one’s account. These are discussions of
evidence, notaccusations.

One of the most effective lawyers I
can recall seeing in mediation showed a
PowerPoint presentation that included
selected documents and an analysis of
them that was devastating to his adver-
saries. He maintained a calm, low-key de-
meanor that projected confidence but
did not require the opponents to eat

phases of proceedings: case prepara-
tion, filings, motions, discovery, hear-
ings, trial, appeals. And put specific dol-
lar ranges on each phase.

This kind of specificity gives credence
to numbers that will inevitably seem
high to everyone affected, atleastat first.
It also allows for meaningful discussion
of the various cost components—the
type of discussion thatwilllead to the re-
alization that the total cost of litigation
you putforward is not an exaggeration.

Providing a detailed discussion of fu-
ture litigation costs is a way of pointing

Resist the temptation to attribute bad motives to

your opponents. If you characterize opponents’

positions as fabrications, their need to defend their

honor may trump their desire for resolution.

crow. They recognized the strength of
his negotiating position without getting
their backs up, and the mattersettled rel-
atively quickly, given its substantive com-
plexity and emotional content.

A note about credibility: Few things
will impede negotiations more than a
sense that one is being made the fool. If
an opponentbelieves you are hiding the
ball or selling false facts, he orshe will re-
sist accepting even the most reasonable
settlement proposal from you.

Concerns about candor evolve in
many ways, and solutions must be tai-
lored to the situation. If yoususpect that
this concern exists in an adversary’s
mind, work hard to find a way to show
thatitis unwarranted. Certainly, if the
tenor of relations between you and op-
posing counsel is the source of the dis-
trust, consider bringing in a colleague to
handle the mediation.

Content

In addition to preparing an effective
summary of the substantive and proce-
dural issues, calculate the likely costs of
continuing tolitigate. While thisfactoris
tossed around in virtually all mediations
atsome point, actual dollaramountsare
seldom stated in the discussion, weaken-
ing the impact of this important factor.
Break the analysis down into the various
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out that you will diligently pursue the
matter on every level available to your
client, without appearing to threaten
abusive litigation tactics. You subtly gain
added credibility as a serious contender
who is ready to go the distance and al-
ready has a plan to do so.

Demonstrative evidence can be help-
ful for making your point—about litiga-
tion costs as well as other aspects of the
case. Having a chart showing likely ex-
penditures in the various categories
mentioned above, for example, will aid
discussion. Itwill also serve as a visual re-
minder throughout the mediation of
whatnotsettling truly entails. Justas they
do at trial, demonstrative pieces keep
everyone’s attention on the issues you
believe are important, the ones that pro-
mote your analysis.

After pointing out the risks and costs
of trial, the nextstepis toshow thereisa
way to resolve the matter that makes
more sense than leaving resolution in
the hands of jurors or arbitrators or
judges. Frequently, this involves more
than just dollars and cents.

Step out of your litigator’s shoes and
think about the case from a holistic per-
spective. Does your opponent have con-
cerns about publicity? Might the result
here set a precedent he or she won’t
want to live with in future litigation? Will

your opponent’s ongoing contacts, busi-
ness dealings, or relationships be affect-
ed? Finding a way to deal with these
kinds of issues can increase your cur-
rency with the parties in question and
therebyincrease the likelihood they will
agree to your proposals.

Timing

While choosing the right time to ini-
tiate mediation efforts can be helpful,
most often there is no magic moment.
There is much to be gained, in time and
costsavings, by mediating early—and lit-
tle to be lost. Mediation is informal and
flexible. If it becomes clear that issues
are notripe forresolution, aresponsible
mediator will suggest that additional
work—Ilitigating a motion about admis-
sibility of evidence or for summary judg-
ment, taking an expert’s deposition or
conducting some other type of discov-
ery—be completed before mediation
continues.

Itisimportant that enough be known
about the dispute, whether it’s reached
the formal claims-filing stage or not, to
allowfora thoughtful evaluation of what
the issues are likely to be, where weak-
nesses may be felt, and what compo-
nents should be considered as part of a
resolution.

Bringing all affected parties to the
table may be important. In the as-yet-
unfiled matter, have all those likely to be
named in the caption been identified?
Do they all need to be at the table for a
meaningful resolution to be achieved? If
asettlementis reached with a particular
party or parties, will it make it more dif-
ficult to resolve issues involving other
parties later? Everyone needs to under-
stand enough about the substance of
expertissues to evaluate what questions
will be raised and the nature of opinion
evidence available to each side.

Getting to the table in multiparty mat-
ters is especially challenging because of
the need to obtain agreement from
everyone. Here, another old saying ap-
plies: If youwantsomething done right,
doityourself.

Consider taking the lead in bringing
the case into mediation to ensure this
process is approached in a productive
fashion. Will one mediation process be



adequate to resolve the issues between
the tiersin the caption, aswell asamong
the stakeholders within them? By pro-
viding leadership on the questions of
whether and when to mediate, you can
also help determinine what process
should be used and, later, how questions
within your own group will be resolved.
Another aspect of the timing issue
arises when you are ready to put the
pieces of your proposal on the table.
Your timing here can be critical in de-
termining how the otherside reactsand
whether your desired quid pro quo is
met. The mediator can provide useful
guidance based on experience and in-
sights from private discussions with the
other players, so ask him or her for ad-
vice on what cards to show and when.

Client involvement
Clients need to understand the ra-
tionale and methodology of mediation.
Explaining your approach will spare you
at least some of the angst clients have
about their counsel stepping out of war-
rior mode. Once they understand that
your cooperative attitude is notasign of
weakness, butrather of your expertise in
dispute resolution, they will be more
comfortable with the process and more
helpful in preparing for it. Clients can
and should play an active role.
Donotassume thatyour clientalready
understands the differences between
the approaches to litigation and media-
tion. Mediation is becoming a staple of
pretrial and prearbitration practice, but
the level of practice varies greatly.
Clients who have been through media-
tion before might or might not have
come away with a favorable view of it.
Both the uninitiated clientand the ex-
perienced, cynical clientcan benefitfrom
your analysis of how and why mediation
works. Demonstrate your own thoughtful
understanding of the process and howit
can save time and money.
Understanding how to integrate the
weaponsinyour trial lawyer arsenal with
those essential in mediation will give you
an advantage over less-well-versed oppo-
nents. It will increase your value to your
clientsand—perhaps mostimportant—
your comfort, enjoyment, and successin
your practice. |
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